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of the small business representation of
another concern has been denied by an
SBA Government Contracting Area Di-
rector, any concern or other interested
party that has been adversely affected
by an SBA Government Contracting
Area Director’s decision, or the SBA
Associate Administrator for the SBA
program involved. The appeal must be
filed with the Office of Hearings and
Appeals, Small Business Administra-
tion, Suite 5900, 409 3rd Street, SW.,
Washington, DC 20416, within the time
limits and in strict accordance with
the procedures contained in Subpart C
of 13 CFR part 134. It is within the dis-
cretion of the SBA Judge whether to
accept an appeal from a size deter-
mination. If a post-award appeal is sub-
mitted to OHA within the time limits
specified in Subpart C of 13 CFR part
134, the contracting officer shall con-
sider suspending contract performance
until an SBA Judge decides the appeal.
SBA will inform the contracting officer
of its ruling on the appeal. SBA’s deci-
sion, if received before award, will
apply to the pending acquisition. If the
contracting officer has made a written
determination in accordance with (g)(1)
or (2) of this section, the contract has
been awarded, the SBA rulings is re-
ceived after award, and OHA finds the
protested concern to be ineligible for
award, the contracting officer shall
terminate the contract unless termi-
nation is not in the best interests of
the Government, in keeping with the
circumstances described in the written
determination. However, the con-
tracting officer shall not exercise any
options or award further task or deliv-
ery orders.

(i) SBA will dismiss untimely pro-
tests. A protest that is not timely,
even though received before award,
shall be forwarded to the SBA Govern-
ment Contracting Area Office (see
paragraph (c¢)(1) of this section), with a
notation on it that the protest is not
timely. A protest received by a con-
tracting officer after award of a con-
tract shall be forwarded to the SBA
Government Contracting Area Office
with a notation that award has been
made.

(j) When a concern is found to be
other than small under a protest con-
cerning a size status rerepresentation

48 CFR Ch. 1 (10-1-14 Edition)

made in accordance with the clause at
52.219-28, Post-Award Small Business
Program Rerepresentation, a con-
tracting officer may permit contract
performance to continue, issue orders,
or exercise option(s), because the con-
tract remains a valid contract.

[48 FR 42240, Sept. 19, 1983, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985; 51 FR 2664, Jan. 17, 1986; 60 FR 42656,
Aug. 16, 1995; 61 FR 69289, Dec. 31, 1996; 62 FR
44820, Aug. 22, 1997; 62 FR 51270, Sept. 30, 1997;
63 FR 9053, 9055, Feb. 23, 1998; 63 FR 35722,
June 30, 1998; 64 FR 32743, June 17, 1999; 67 FR
13054, Mar. 20, 2002; 72 FR 36855, July 5, 2007;
79 FR 43582, July 25, 2014]

19.303 Determining North American
Industry  Classification  System
codes and size standards.

(a)(1) The contracting officer shall
determine the appropriate North Amer-
ican Industry Classification System
(NAICS) code and related small busi-
ness size standard and include them in
solicitations above the micro-purchase
threshold. For information on size
standards matched to industry NAICS
codes, including the use of new NAICS
codes, see also 19.102(a).

(2) The contracting officer shall se-
lect the NAICS code which best de-
scribes the principal purpose of the
product or service being acquired. Pri-
mary consideration is given to the in-
dustry descriptions in the U.S. NAICS
Manual, the product or service descrip-
tion in the solicitation and any attach-
ments to it, the relative value and im-
portance of the components of the pro-
curement making up the end item
being procured, and the function of the
goods or services being purchased. A
procurement is usually classified ac-
cording to the component which ac-
counts for the greatest percentage of
contract value. A concern that submits
an offer or quote for a contract where
the NAICS code assigned to the con-
tract is one for supplies, and furnishes
a product it did not itself manufacture
or produce, is categorized as a non-
manufacturer and deemed small if it
meets the requirements of 19.102(f).

(b) If different products or services
are required in the same solicitation,
the solicitation shall identify the ap-
propriate small business size standard
for each product or service.
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(c) The contracting officer’s deter-
mination is final unless appealed as
follows:

(1) An appeal from a contracting offi-
cer’s NAICS code designation and the
applicable size standard must be served
and filed within 10 calendar days after
the issuance of the initial solicitation
or any amendment affecting the NAICS
code or size standard. However, SBA
may file a NAICS code appeal at any
time before offers are due.

(2) Appeals from a contracting offi-
cer’s NAICS code designation or appli-
cable size standard may be filed with
SBA’s Office of Hearings and Appeals
by—

(i) Any person adversely affected by a
NAICS code designation or applicable
size standard. However, with respect to
a particular sole source 8(a) contract,
only the SBA Associate Administrator
for Business Development may appeal a
NAICS code designation; or

(ii) The Associate or Assistant Direc-
tor for the SBA program involved,
through SBA’s Office of General Coun-
sel.

(3) Contracting officers shall advise
the public, by amendment to the solici-
tation, of the existence of a NAICS
code appeal (see 5.102(a)(1)). Such no-
tices shall include the procedures and
the deadline for interested parties to
file and serve arguments concerning
the appeal.

(4) SBA’s Office of Hearings and Ap-
peals (OHA) will dismiss summarily an
untimely NAICS code appeal.

(5)(1) The appeal petition must be in
writing and must be addressed to the
Office of Hearings and Appeals, Small
Business Administration, Suite 5900,
409 3rd Street SW., Washington, DC
20416.

(ii) There is no required format for
the appeal; however, the appeal must
include—

(A) The solicitation or contract num-
ber and the name, address, email ad-
dress, and telephone number of the
contracting officer;

(B) A full and specific statement as
to why the NAICS code designation is
allegedly erroneous and argument sup-
porting the allegation; and

(C) The name, address, telephone
number, and signature of the appellant
or its attorney.
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(6) The appellant must serve the ap-
peal petition upon—

(i) The contracting officer who as-
signed the NAICS code to the acquisi-
tion; and

(ii) SBA’s Office of General Counsel,
Associate General Counsel for Procure-
ment Law, 409 Third Street SW., Wash-
ington, DC 20416, facsimile 202-205-6873,
or email at OPLService@sba.gov.

(7) Upon receipt of a NAICS code ap-
peal, OHA will notify the contracting
officer by a notice and order of the date
OHA received the appeal, the docket
number, and Judge assigned to the
case. The contracting officer’s response
to the appeal, if any, must include ar-
gument and evidence (see 13 CFR Part
134), and must be received by OHA
within 15 calendar days from the date
of the docketing notice and order, un-
less otherwise specified by the Admin-
istrative Judge. Upon receipt of OHA’s
docketing notice and order, the con-
tracting officer must withhold award,
unless withholding award is not in the
best interests of the Government, and
immediately send to OHA an electronic
link to or a paper copy of both the
original solicitation and all amend-
ments relating to the NAICS code ap-
peal. The contracting officer will in-
form OHA of any amendments, actions,
or developments concerning the pro-
curement in question.

(8) After close of record, OHA will
issue a decision and inform the con-
tracting officer. If OHA’s decision is re-
ceived by the contracting officer before
the date the offers are due, the decision
shall be final and the solicitation must
be amended to reflect the decision, if
appropriate. OHA’s decision received
after the due date of the initial offers
shall not apply to the pending solicita-
tion but shall apply to future solicita-
tions of the same products or services.

(d) SBA’s regulations concerning ap-
peals of NAICS code designations are
found at 13 CFR 121.1101 to 121.1103 and
13 CFR part 134.

[48 FR 42240, Sept. 19, 1983, as amended at 51
FR 2664, Jan. 17, 1986; 55 FR 38516, Sept. 18,
1990; 556 FR 52791, Dec. 21, 1990; 60 FR 34756,
July 3, 1995; 61 FR 39198, July 26, 1996; 62 FR
236, Jan. 2, 1997; 63 FR 9056, Feb. 23, 1998; 65
FR 46056, 46057, July 26, 2000; 77 FR 56742,
Sept. 13, 2012; 79 FR 43583, July 25, 2014]
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